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KENTUCKY'S ANSWER TO "THE COAL BLACK SHAME"-A
CRITICAL ANALYSIS OF KENTUCKY WORKMEN'S
COMPENSATION COVERAGE OF BLACK LUNG DISEASE
The Surgeon General of the United States has said that "conservatively speaking" over 100,000 miners suffer from "black lung
disease," which means that most if not all miners have it, suffer
every day from it, and in significant numbers die from it; die because, literally, the lungs become increasingly scarred, lifeless,
useless-and eventually the time comes for the last breath to be
taken. Anyone who has seen a miner waging that battle, fighting
for breath as a drowning man does for air, can never forget it.,
In February, 1969, nearly all of West Virginia's 42,000 coal miners
staged one of the biggest wildcat strikes in modem times. The coal
industry in the country's largest coal-producing state was completely
paralyzed 2 and the mines remained closed for three weeks. During
this time the miners descended on the state capitol, protesting their
adverse working conditions and lack of compensation benefits. On
March 8, 1969, the West Virginia legislature responded to their demands by enacting an amendment to that state's Workmen's Compensation Act.3 This widely publicized provision extended workmen's
compensation coverage to occupational pneumoconiosis 4 and established a legal presumption of occupational pneumoconiosis where the
miner had sustained a medically diagnosable lung disease and had
been exposed to the hazard of dust inhalation for a period of ten yearsY
This was of particular significance since prior to this enactment only
four cases of pneumoconiosis had ever been awarded workmen's compensation benefits in the history of West Virginia, one of which
required a five-year court battle. 6 The presumptive clause was the
first of its kind to be established in the area of workmen's compensation.
The fervor created by the West Virginia miners did not wane
after the triumph of March 8, but spread into other states. The term
"black lung" was aptly coined and the American public rapidly
became aware of this disease which had for years eaten away at the
lungs of thousands of coal miners. Kentucky legislators, heeding the
1 Coles & Huge, "Black Lung": Mining as a Way of Death, TAE Nmv REJ. SKOLicxmm& E. CUE , CRIsIS mn A mcrA_,

Punuic, Jan. 1, 1969, reprinted in
INSTrrTIONS
315 (1970).
2

TnE NATON, Apr. 28, 1969, at 529.
See Note, Workmen's Compensation-Retroactivity of Pneumoconiosis
Amendment,
72 W.VA. L. REv. 85 (1970).
4
W.VA. CODE ch. 23, art. 4, § 1 (Michie Supp. 1969).
3

5 W. VA. CODE ch. 23, art. 4, § 8c (Michie Supp. 1969).
6 THE NATION, supra note 2, at 534.
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cry of such advocates as Congressman Ken Hechler, Ralph Nader, Dr.
I. E. Buff and other experts in the field, decided to consider the
problems created by "black lung". During July and August of 1969,
public hearings were held in Frankcfort, Kentucky before the Legislative Research Commission's Subcommittee on Occupational Respiratory
Diseases, the purpose of which was "to establish a record for presentation to the General Assembly, looking toward legislation in the area
of occupational respiratory diseases." 7 The committee members were
exposed to the testimony of interested parties from all areas of the
workmen's compensation field. As a result of the hearings, the 1970
General Assembly enacted an amendment which made significant
changes in the occupational disease section of the workmen's compensation provision." Before considering the substance and ramifications of these changes,, t' may. be helpful to delineate just exactly
what pneumoconiosis comprises and the probable effects it can have
on the human body.
I.

PNEUMOCONIOSIS: HISTORY AND SYNr'rOMS

As early as 1556, physicians in Central Europe were beginning to
note the significance of the effects of occupational diseases. George
Bauer, the official physician for a mining town in Bohemia, first
described the lung diseases of miners in his book De Re Metallica.9 In
more recent times, the British physicians began reporting x-ray
differences between silica dust and coal dust exposure. 10 This was the
first indication that coal miners were suffering from a lung disease
due to dust inhalation other than silicosis. In 1937, the British Medical
Research Council undertook a study of chronic lung diseases affecting
miners." The results were released in 1942 and the next year, pneu-

moconiosis was officially recognized as an occupational disease. Near
Cardiff, Wales, a Pneumoconiosis Research Unit was established by
the British Medical Research Council in 1945.12 Three years later,
compensation was allowed for the disease.' 3 In the United States,
recognition of the disease was not forthcoming until 1952. In that year,
7 Hearings on Occupational Respiratory Diseases Before the Subcomm. on
OccupationalRespiratory Diseases of the Get'l Assembly's Interim Committees on
Health & Welfare, Agriculture & Natural Resources, and Labor & Industry at 1
[hereinafter cited as Hearings on Occupational Respiratory Diseases].
(1969)
8
Ky. Rlv. STAT. [hereinafter cited as KRS] § 342.316 (1962), as amended

(1970).
9 Chojnaeki, Occupational Disease Under the New York Workmen's Compensation Law, 42 ST. JOHN'S L. 1EBv. 473, 476 n.1O (1968).
10 Hearingson OccupationalRespiratory Diseases, at 16.

"Id.
12 Id. at 17.
13 THE NATiON, supra note 2, at 530.
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the United States Public Health Service began to take account of
the adverse effects of coal dust inhalation 4 and Alabama was the first
state to recognize it as a compensable disease. 15 In spite of this,
substantive evidence of the health effects was not available until a
study was completed in 1965 disclosing the prevalence of coal workers'
pneumoconiosis among the miners of Appalachia. 16 A correlation
between the prevalence of this disease and the coal dust concentration
was not possible due to the absence of data on contemporaneous coal
dust levels; but, the analytical findings indicated that exposure to coal
dust over a period of years produces progressively adverse effects.
The recognition of "black lung" as a compensable occupational disease
has been a slow and tedious process in the United States. However,
the advent of the coal miners' strike in West Virginia induced some
forty-seven states to adopt more than 200 amendments to their workmen's compensation laws in 1969.17 This aspect will be explored in
more detail at a later point.
Pneumoconiosis is a generic term used to cover all dust diseases
of the lungs.' 8 It has been defined in a variety of ways,19 but the
preferable approach is to define it in anatomical terms, as simply "the
accumulation of dust in the lungs and the tissue reaction to its
presence." 20 Coal workers' pneumoconiosis consists of two general
types: simple pneumoconiosis which comprises opacities up to and
including one centimeter in diameter; complicated pneumoconiosis
which includes one or more opacities greater than one centimeter in
14 Comment, Mine Safety Legislation: A History of Neglect, 11 B.C. IND. &
Com. L. B_ . 34 (1969).
15ALA. CODE 26-313(1) (1951).
16 See Hearingson S. 355 S. 1187, S. 1300, S. 1907, S. 2118 & S. 2284 Before
the Subcomm. on Labor of te Senate Comm. on Labor & Public Welfare, 91st
Cong., 1st Sess., pt. 3, at 574 (1969) (statement of Dr. William H. Stewart,
Surgeon Cen'1).
7 Johnson, How Workmens Compensation Laws Changed During 1969, 93
MoNT y LAnoa REv. 57 (1970). See, e.g. NEw MEx. CODE ANN., ch. 59, art.
11, § 32 (1953), as amended (Supp. 1969); PA. STAT. ANN., § 77-1406 (Purdon
Supp. 1970); TENN. CODE ANN., ch. 11, § 50-1101 (1966), as amended (Supp.
1969);8 W. VA. CODE, ch. 23, art. 4, § b (Michie Supp. 1969).
' 32a WORDS An PRmAsEs 346 (1956).
19 W.VA. CODE ch. 23, art. 4, § 1 (Michie Supp. 1969) states, "Occupational
pneumoconiosis is a disease of the lungs caused by the inhalation of minute
particles of dust over a period of time due to causes and conditions arising out of
and in the course of the employment." NEw MEX. CODE A'aN. ch. 59, art. 11, § 32
(1953), as amended (Supp. 1969) states, "The disease is a chronic fibrosis reaction
in the lungs due to the inhalation of the dust and is usually attended by fibroid
induration and pigmentation, and demonstrable by X-ray examination, biopsy or
autopsy."
20
SPINDLETOP RESEARCH INC., SYNOPSIS OF THE WORK SESSION PRoCEEDnrNGS
OF THE INTERNATIONAL CONFERENCE ON CWP [coal workers' pneumoconiosis] 13

(1969) [hereinafter cited as CONFmRENCE ON CWP].
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diameter. 21 Diagnosis of the disease involves analysis of four factors:
(1) a history of exposure to dust; (2) X-ray changes; (3) pulmonary
function changes; (4) a history of symptomology (shortness of breath,
cough, phlegm, etc.).22 "In its simplest form the disease causes only
slight disability, but in the complicated stage it causes irreversible
and severe pulmonary disability." 23 In simple pneumoconiosis, ventilation of the lungs may be slightly impaired; but it has no ostensible
effects on life expectancy. 24 The development and progression of the
disease at this stage depends upon the quantity of dust that is inhaled.
It is a progressive disease with a highly variable rate of progression.
Once simple pneumoconiosis appears in the lungs, pulmonary massive
fibrosis is likely to follow after an extended exposure to coal dust.
"Mhis produces the second form of the disease, complicated pneumoconiosis, the progression of which varies considerably.. ." and has no
correlation to further dust exposure.25 Pulmonary disability is almost
unvaryingly an eventual consequence and can transpire many years
after the last date of exposure. "Because treatment cannot cure the
disease, but only relieve the symptoms, pneumoconiosis is often fatal."26
One out of every ten miners is probably afflicted with the disease,
and among the retired miners in Appalachia almost one in five shows
some X-ray evidence of the disease. 27 Handicapped individuals total
nearly 125,000 and at least 1500 men die from it each year.28 Since
Kentucky ranks as the second largest coal producing state and contains
approximately 23,000 miners, the above statistics would indicate that
a large percentage of Kentucky coal miners have been afflicted with
pneumoconiosis. 29 In light of this factor, it is not unreasonable for the
Kentucky coal miner to expect compensation when he succumbs to a
disability due to occupational pneumoconiosis. A $400 million industry
in Kentucky can well afford to protect and preserve the health of its
employees who are vital to its very existence. Three main obstacles
2
1Hearings on Occupational Respiratory Diseases, at 7. An opacity is an
opaque spot on a normally transparent structure, in this instance the lungs. Scar
tissue which had been produced by the inhalation of coal dust absorbs the light
energy of an X-ray as it p asses through the lungs. This spot is apparent on the
X-ray and its size is used to classify pneumoconiosis as either simple or com-

plicated.
22 Id.
26 Sci[_ cE Nmvs, Dec. 27, 1969, at 592.
24
CONFMUENCE ON GWP, at 26.

25
Hearingson Occupational Respiratory Diseases, at 29.
26
27

ScrNcE NEws, supra note 23.

Wheeler & Snow, Proposals for Administrative Action Under the Federal
Coal Mine Health and Safety Act of 1969, 3 NAT. REs. LAw. 248, 261 n.22 (1970).
28
SCIENcE NEws, supra note 23.
2
9Hearings on Occupational Respiratory Diseases, at 9.
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have frustrated the coal miner's endeavor to obtain compensation
benefits and improve his working conditions: (1) the absence of
strict regulations regarding the coal dust levels in the mines; (2) the
failure to require all employers of coal miners to carry adequate
insurance coverage; and (3) the pitfalls inherent in the Workmen's
Compensation Act. The latter of these three demands the most
immediate attention. Also related to this third obstacle, although indirectly, was the hesitancy on the part of the medical profession to
recognize a disability due solely to coal dust exposure.
Kentucky has provided for workmen's compensation coverage of
disability due to pneumoconiosis by statute since 1962. In that year
clause (6) of the Kentucky Revised Statutes [hereinafter referred to
as KRS] section 842.316 was amended to include pneumoconiosis as a
compensable occupational disease:
In case of disability or death from silicosis, or any other compensable pneumoconiosis, complicated with tuberculosis of the

lungs, compensation shall be payable as for the uncomplicated
disease, provided, however, that the disease was an essential
factor in causing such disability or death. [Emphasis added.]

Previous to this addition, silicosis had been the only designated compensable lung disease. That same year, the Kentucky Court of Appeals recognized pneumoconiosis as an occupational disease wvithout
the necessity of further identification.30 Despite this recognition,
recovery was dicficult for a variety of reasons. The 1970 amendments
to the Act made a number of important changes, but also left some
significant gaps.
II. Tim ORDN.xY

DISEASE EXCEPTION

The complications under KRS section 342.316(1) were attributable
to the fact it allowed compensation for industrial disease exclusively
and disallowed recovery for any portion of the disability due to
ordinary diseases of life to which the public was equally exposed.
Prior to 1970 the statute, KRS § 342.316(1) (1964), defined an occupational disease as:
(1)

"Occupational disease" as used in this chapter means a dis-

ease arising out of and in the course of the employment. Ordinary
diseases of life to which the general public is equally exposed
outside of the employment shall not be compensable, except where
such diseases follow as an incident of an occupational disease as
defined in this section.
30

Gregory v. Peabody Coal Co., 355 S.W.2d 156 (Ky. 1962).
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(a) A disease shall be deemed to arise out of the employment
only if there is apparent to the rational mind, upon consideration
of all the circumstances, a direct causal connection between the
conditions under which the work is performed and the occupational disease, and which can be seen to have followed as a
natural incident to the work as a result of the exposure occasioned
by the nature of the employment and which can be fairly traced
to the employment as the proximate cause, and which does not
come from a hazard to which workmen would have been equally
exposed outside of the employment.... [Emphasis added denoting
1970 deletions.]
This provision of the Act placed an unconscionable burden on the
claimant because as Judge Palmore has astutely observed, ". . . [I]t
is difficult today to find many occupational diseases which aren't
diseases of the general public and to suggest that they are not compensable, if they are, is clearly improper."3 ' Silicosis and pneumoconiosis, in nearly every case, are accompanied by emphysema,
bronchitis, arteriosclerosis, etc. These diseases are diseases of the general public, and it would be virtually impossible to trace them to the
employment as the proximate cause. This is the basic inequity of the
33
32
provision. Several states, such as West Virginia and Illinois, still
have such clauses in their workmen's compensation laws. But the
reasoning behind these provisions is archaic.
It was thought that proof of some increased risk of exposure due
to the work was necessary before disability benefits would inure to
the employee. It was argued that this requirement prevented the
workmen's compensation program from becoming an insurance program. Recovery for silicosis was not difficult because exposure to
silica dust was only possible at work. However, other diseases such
as emphysema, pneumonia, bronchitis, etc. are as equally communicable to the general public as they are to the common coal miner.
"These diseases probably account for more disability among coal
miners in this country than does coal workers' pneumoconiosis. The
crucial question, therefore, is to what extent are they caused or
aggravated by the working environment of the coal miner?"34 At
this stage, it is extremely difficult to appraise the importance of the
individual factors that combine to cause these diseases.
The problem is, to a great extent, a medical one because it compels
3

1 Hearings on OccupationalRespiratory Diseases, at 68.
2W.VA. CODE ch. 23, art. 4, § 1 (Michie Supp. 1969).
33
ILL. ANN. STAT. Ch. 48, § 172.36 (b) (2) (d)(Smith-Hurd 1969) states,
3

"Ordinary diseases of life to which the general public is exposed outside of the
employment shall not be compensable, except where the said diseases follow as
an incident
of an occupational disease as defined in this section."
34
CoNumCE oN CWP. at 5.
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the examining or consulting physician to indulge in an apportioning
exercise. He must assert what portion of the disability is attributable
to the industrial disease and disregard that portion which is attributable
to the disease to which the general public is equally exposed. This is
virtually impossible to accurately determine and the entire process
digresses into a battle of percentages and educated guesses because
industrial diseases rarely appear without some other complicating
factors being present.
In 1964 the Kentucky Court of Appeals first applied the ordinary
disease exception in denying compensation benefits to a claimant
suffering from infectious bronchial asthma, 35 and other states which
have provisions analogous to Kentucky's have decided similarly. 36
Since that time defense attorneys have utilized this exception as a pry
in impelling the Workmen's Compensation Board to either deny or
dilute compensation awards. Today proof of an increased risk 37 is no
longer a requisite for recovery in workmen's compensation cases.
Many states have adopted the more liberal approach of the positional
risk doctrine.38 Under this theory, if disability would not have occurred
but for the employee's being placed in that position by reason of his
employment, then compensation would be allowed for the subsequent
injury or disability. This theory covers cases where an employee
is injured by some neutral force, e.g. stray bullets, robbery, etc. Kentucky has officially adopted the positional risk approach 9 and it can
reasonably be inferred from the more recent cases that the increased
risk doctrine is no longer the law in many other states. The doctrine
of an increased risk which was the underlying theory of the ordinary
disease exception has ceased to be applicable. Therefore, the General
Assembly was fully justified in deleting this section from the Act in
1970.
The question should no longer be, was the disability caused by a
disease to which the general public was equally exposed? That issue
is completely irrelevant to the purpose behind compensation benefits.
The pertinent question at issue is whether the claimant's disability is
35 Berry v. Owensboro Ice Cream & Diary Products 376 S.W.2d 302 (Ky.
1964). But cf. National Stores Inc. v. Hester, 393 S.W.2d 603 (Ky. 1965).
36 Stewart Warner Corp. W. Industrial Comm'n, 376 Ill. 141, 33 N.E.2d
196 (1941), which denied compensation under the ordinary disease exception.
See also Conroy v. Rupert Fish Co., 8 App. Div. 2d 553, 183 N.Y.S.2d 332 (1959).
37 For a discussion of this doctrine see 1 LAnsoN, WoamrMn's ComNsAnsATsoN
9.20, 9.30, 10.13, 11.11, 12.11 (1968).
LAws38§§See6.20,
8.11, 8.20,
generally,
id. at8.41,
§ 6.40, 8.12, 9.40, 10.00-10.22. N.Y., Colo., Ind., Calif.,.
Tex., Ky. and La. have adopted the positional risk doctrine.
39 Corken v. Corken Steel Prods., Inc., 385 S.W.2d 949 (Ky. 19653. See Note,
Kentucky Adopts the Positional Risk Doctrine: Chance for a New Approach, 55
Ky. L.J. 172 (1966).
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work related or work induced. Did the employment produce or
precipitate the tuberculosis, emphysema, pneumonia, etc.? This should
be the applicable test. The elimination of the ordinary disease exception in clause (1) of KRS 342.316 has removed a major impediment
to an employee's chances of recovery for a disability due to an industrial disease, particularly the coal miner's. An onerous evidentiary
burden has been lifted from the shoulders of the attorneys and the
medical experts. This deletion by the new Act was of substantial
import in its direct effect on both the coal miner and the judicial
process itself. One of the major obstacles in the coal miner's path
to adequate disability compensation has been removed; but, what
about the other changes made by the new Act? Were they of particular significance or were they merely extraneous verbiage?
III. FEaiNG

EOCEDURE FOR

CLANTs

Under KRS section 342.316(2) of the occupational disease section,
it was required
that notice of a claim be given to the employer as soon as practicable after the employee first experiences a distinct manifestation
of an occupational disease in the form of symptoms reasonably sufficient to apprise him that he has contracted such disease, or a
diagnosis of40 such disease is communicated to him, whichever shall

first occur.

The amount of time between the date of the giving of notice to the
employer and the date of actual knowledge of the disease can be anywhere from three41 to eight months 42 or even longer, if it can be shown
that there was a reasonable cause for the delay4 3 or that the employer
was not prejudiced by it.44 The Kentucky Court of Appeals has further
interpreted dais section to mean that notice of disability is not required
to be given until the employee has a disability from the occupational
disease which impairs his capacity to perform work and the employee
knows that he is suffering from the disease. 45 However, for all prac40KBS § 342.316 (2 (1962).
41 Lewallen v. Peabody Coal Co., 306 S.W.2d 262 (Ky. 1957).
42 Inland Steel Co. v. Byrd, 316 S.W.2d 215 (Ky. 1958). The Court held

that a delay of eight months was not given "as soon as practicable" within the

statutory requirements and denied recovery for compensation benefits in absence
of an43excuse for the failure to give earlier notice to the employer. Id. at 217.
United States Steel Corp. v. Burchfeld, 296 S.W.2d 726 (Ky. 1956).
44 Osborne Mining Corp. v. Barrera, 334 S.W.2d 917 (Ky. 1960), overrued,
Blue Diamond Coal Co. v. Stepp, 445 S.W.2d 866 (Ky. 1969.
45 Inland Steel Co. v. Mullins, 367 S.W.2d 250 (Ky. 1963).
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tical purposes until a physician diagnoses the disease, the employee
does not have a duty to notify the employer of his disability.
The new Act kept the wording of section (2) intact, but added an

additional subsection, 2(b), which enumerates the filing procedure
to be followed by a claimant. This provision was added to the bill
by the Senate after the original bill was passed by the House of
Representatives. Clause 2(b)(1) provides that an application for a
claim of disability or death shall contain a work history of the
applicant, a description of the injurious exposure, and two written
medical reports based upon clinical and X-ray examinations.4 6 This
appears to be a reasonable requirement upon the claimant. Clause
2(b) (2) states that the filing of a properly executed application along
with two medical reports shall satisfy the requirements of the presumptive clause in section 242.316(6) and operate to shift the burden
of proof to the employer and the Special Fund.47 Clauses (3) and (4) of
subsection 2(b) provide for the notification of the Special Fund and any
other interested parties concerning the application, and also recognizes
their right to compel the applicant to submit to a medical examination
pursuant to the provisions of KRS 342.021.4 8 All of these four sections
can be considered reasonable and justifiable. Uncertainty arises,
though as to the significance of clause (5) of this subsection. It
specifies that within sixty days of the filing of the claim the employer,
the board and the claimant shall be notified by the Special Fund and
any other interested party as to whether the claim shall be resisted.
The board shall make an award within ten days if it is not resisted.
If it is resisted, though, a hearing date shall be set and the regular
procedures shall be followed.49
The fallacy of this provision is that claims for disability will, in
nearly all cases, be resisted, if not on the grounds of their validity,
then on the issue of what percentage will be paid by the employer
46KRS § 342.316 (2)(b) 1970 states, "The procedure with respect to the
filing of claims shall be as follows:
1. The application shall set forth the work history of the applicant with a
concise descriptionof injurious exposure to a specific occupational disease
together with the names and addresses of employer or employers with
the approximate date of employment and shall also include with the
application two written medical reports supporting his claim. These
medical reports shall be made on the basis of comprehensive clinical
examinations, and shall contain full and complete statements of the results
thereof. The reports shall be made by duly licensed physicians. The clinical examinations shall include X-ray examinations. However, the failure
of an X-ray examination to disclose the presence of an occupational disease shall not affect the legal presumption referred to in subsection (6)
of
47 this section." [emphasis added]
KRS § 342.316(2)(b)(2) (1970).
48
49

KRS § 342.316(2)(b)(3),

KRS § 342.316(2)(b)(5)

(4) (1970).

(1970).
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and the Special Fund, respectively, pursuant to KRS 342.316(13) (a) .5
It is, therefore, an implausible approach. The only help it provides
is to outline a procedure to be followed in the rare uncontested cases.
This may be of some benefit to a small portion of the coal miners; but
since the overwhelming majority of the cases will be litigated, the
importance of this provision to the average coal miner is doubtful.
Clause 2(b) was not an efficacious addition to Kentucky's workmen's
compensation laws. As one critic of the provision has stated, it
merely increases the clerical load.
IV. THE BEBUTrABLE PREumPToN, KEruc

STYLE

As mentioned previously, Kentucky has provided compensation
benefits for pneumoconiosis victims by statute since 1962. It also provided that where the disease was complicated with tuberculosis, compensation would be payable as for the uncomplicated disease if it was
an essential factor in causing such disability.5 ' This provision was
written to help aid the coal miner, but it was wrought with several
flaws. The initial flaw in the provision was that it mentioned tuberculosis as the only complicating factor. A 100 percent award was usually
given if warranted, and any accompanying tuberculosis was treated
as a by-product of the silicosis or pneumoconiosis. This was too
restrictive though. What about emphysema? One study has shown
that out of 375 cases of silicosis and pneumoconiosis, 365 of them
revealed the presence of pulmonary emphysema. 52 What about chronic
bronchitis and arteriosclerosis? They, too, are usually complicating
factors in pneumoconiosis cases. This problem merges into the second
flaw of the original version of KRS section 342.316(6)-its failure to
alleviate the evidentiary problem.
In conjunction with this, KRS section 342.316(9) provided that
where the occupational disease was aggravated by another disease
which was not itself compensable, the compensation payable would
be limited to the portion that would be payable if the occupational
disease was the sole cause of the disability. 53 Construing these two
provisions together, if a claimant had pneumoconiosis complicated
5OKRS § 342.316 (13)(a)(1964)provides in essence that "In those cases
where disability or death are not conclusively proven to be the result of such last
exposure all compensation shall be paid out of the Special Fund. In all other
cases ... the compensation ... shall be paid jointly .. . the employer shall be
liable for sixty percent of the compensation due and the Special Fund shall be
liable51for forty percent.. ."
52 KRS

§ 342.316 (6) (1962).

Hearings on Occupational Respiratory Diseases, at 72.
53 RS § 342.316 (9) (1962).
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with any other ailment besides tuberculosis, he had to prove that it
was caused by the occupational exposure. The claimant had an intolerable evidentiary duty. This was impossible to prove because physicians are generally hesitant about testifying that the disease did
produce any of the pulmonary dysfunctions. They will not commit
themselves as to direct causation. Instead, they speak in terms of
could have caused or could have aggravated the pulmonary dysfunction. They never say that it did in fact cause it. As a result, recovery
was denied for much of the related disability because the claimant
failed in his burden of proof.
To remedy this dilemma and ease the burden of proof, the language of clause (6) was revised and extended to read as follows:
In case of disability or death from silicosis, coal miners pneumoconiosis, or any other compensable pneumoconiosis, complicated
with tuberculosis of the lungs, pulmonary emphysema or other
pulmonary dysfunction and there has been employment exposure
to harmful dust or industrial hazards reasonablycompetent to produce such accompanying disease or dysfunction, there is a rebuttable legal presumption that all resultant disability therefrom is
work related and compensable, and compensation shall be payable
as for the uncomplicated disease, provided, however, that the
disease or dysfunction was an essential factor in causing such disability or death. 54 [ Emphasis added denoting 1970 revision.]
According to this then, where there has been exposure to harmful dust
sufficient to produce the pulmonary dysfunctions and they were associated with an industrial disease, then it is presumed that all of the
disability is work related and compensable. This provision effectively
shifts the burden of proof to the defendant. It is a rebuttable and not
a conclusive presumption. The defendant has not been prevented
from invalidating the employee's claim by this presumption. He can
still present proof, where the facts warrant, that the attendant pulmonary dysfunction was not work-related or that it didn't stem from
silicosis or pneumoconiosis.
This change merely affords the employee the benefit of the doubt.
The purpose of the Workmen's Compensation Act is to afford financial
protection to the employee and his dependants in the event that he is
injured or killed by an accident or disease arising out of and in the
course of his employment; 5 and this Act is to be liberally construed
in favor of the employee.5 6 In interpreting the provisions of this Act,
all presumptions will be indulged in favor of those for whose protection
54 KRS § 342.316 (6) (1962), as amended (1970).
55 Black Mountain Corp. v. Adkins, 280 Ky. 617, 133 S.W.2d 900 (1939).
SO Warfield Nat. Gas Co. v. Muncy, 244 Ky. 213, 50 S.W.2d 543 (1932).
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the enactment was made.57 The rule of liberal construction in this
area means that if there is any doubt as to an employee's right to
receive compensation, under the terms of the law such doubt should
be resolved in his favor.5 8 This is the policy to be followed as laid down
by both the legislature 9 and the Kentucky Court of Appeals.
The rebuttable presumption in clause (6) is in complete accord
with the purposes for which the workmen's compensation laws were
written. The main advantage of the revision from an attorney's point
of view is that it places the presumption where the logic and spirit
of the Act suggests that it belongs. All of the resultant disability, even
though it is complicated with a pulmonary dysfunction, is now paid
for under clause (6). As mentioned earlier, this is not conclusive.
The defendant can come inand show, for example, that the claimant
was suffering from emphysema before he went to work, or he can
show that he was suffering from a heart condition before he entered
the employment. If the defendant can prove that these ailments were
not the result of a work-related exposure, compensation will be denied.
The rebuttable presumption merely carries out the intention of the
Workmen's Compensation Act which is to provide benefits to employees who are injured or disabled due to their exposure to harmful
dust; regardless of the nature of the disability. This is the only sensible
answer to the problem based on common sense and equity. The
plaintiff must have this presumption. If he is forced to wait until his
condition can be diagnosed with reasonable medical assurance, it is
usually too late to help him.
As a result of the insertion of the rebuttable presumption into
clause (6) it was only natural that clause (9) of the 1962 statute
should have been eliminated from the Workmen's Compensation Act
completely. 60 The reduction of awards for attendant non-compensable
diseases dictated by clause (9) is no longer necessary since clause (6)
allows compensation for all resultant disability. The question has
been raised as to whether the terms pulmonary, dysfunction and
essential, contained in clause (6) will generate any interpretation
problems. Pulmonary is defined as "relating to the lungs, to the
pulmonary artery, or to the aperture leading from the right ventricle
into the pulmonary artery." 61 There appears to be no disagreement
about the meaning of this term. It is a very general one and encom57 Consolidated Coal Co.'s Recrs v. Patrick, 254 Ky. 671, 72 S.W.2d 51
(1934).
5s inkle v. Allen-Codell Co., 298 Ky. 102, 182 S.W.2d 20 (1944).
59 KRS § 343.004.
6oKBS
§ 342.316 (9) (1962), as amended (1970).
61
STMAN's MEDicAL DICToNARY 1326 (2d Lawyers ed. 1966).

KENTCKY LAW JOURNAL

[Vol. 59

passes anything related to the lungs. Dysfunction is simply a "dis62
turbance, impairment, or abnormality of the functioning of an organ."
This would include any impairment, however slight, under this definition. There seems to be no question as to the meaning of this term
either. Clause (6) requires that the disease or dysfunction be an
essential factor in causing such disability before it is compensable.6
To qualify as being essential, the disease must play a fundamental
or vital part in causing the disability. It has been said that essential
means detectable. This presents no apparent problem, though, because
if a disease is an essential factor in causing disability it will in all
probability be detectable. All of these terms are broad enough to
prevent such close examination and disagreement over minor points.
The purpose of the clause should be the controlling aspect and not the
various interpretations that can be placed on selected terms pulled
out of context. The use of such general terms is preferable at the
present time until medical science acquires more knowledge about
the causes and interrelationship of these nebulous lung diseases.
Some practicing attorneys in Kentucky felt that KRS section 342.316
was an adequate statute without the 1970 revisions. They cited statistics showing that out of 189 coal mining cases heard from January 1,
1969, until July 31, 1969, 155 awards were made totaling $2,910,545.28."
Assuming the validity of the statistics, it is not known whether the
deficiencies of the old Act were responsible for the 34 denials nor
how many of the awards were diluted by the ordinary disease exception. The 1970 revisions helped to shore up some of these deficiencies.
V. Tm BEBTriABLE PEmsUmPTON,

WEST VmcnlA ST=

The rebuttable presumption added to Kentucky law in 1970 is the
only one of its particular type in the workmen's compensation field.
The main advantage of the new Act is that once the attorney establishes that some kind of lung disease is present and that there has been
adequate exposure to harmful dust, the claimant can recover for all
other accompanying complications and by-products. The language
is also broad enough to include all types of pneumoconiosis and all
pulmonary dysfunctions.
The weakness of the Act, however, is that a claimant must still offer
proof that he is suffering from an industrial disease and that he is
ILL. MEDIcAL DICTIONAuY 456 (24th ed. 1965).
63KRS § 342.316 (6) (1962), as amended (1970).
62 Donji's

64 Hearings on Occupational Respiratory Diseases, at 106. See Appendix B
for table,
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disabled. It is this latter aspect of the Act that generates the question,
why not under certain conditions, presume that he has a compensable
disability? If the coal worker is disabled and has been exposed to
harmful dust for an adequate period of time to produce the disability,
it is reasonable to presume that it was the result of the exposure, and
thus alleviate that difficult evidentiary burden. Just as physicians are
hampered by the nature of their art in ascribing absoluteness to the
cause of complications, so are they hampered in definitely naming the
cause of the complicated disease. Thus, the party with the burden
of proof, here the miner, is at a great disadvantage despite the conclusion as to causation dictated by common sense. The West Virginia
Legislature answered this question positively on March 8, 1969, when
it inserted a presumptive clause similar to this into its workmen's
compensation law. It states:
(b) If it can be shown that the claimant or deceased employee
has been exposed to the hazard of inhaling minute particles of dust
in the course of and resulting from his employment for a period of
ten years during the fifteen years immediately preceding the date
of his last exposure to such hazard and that such claimant or deceased employee has sustained a medically diagnosable disease of

the lungs consistent with a diagnosis of occupational pneumoconiosis, then it shall be presumed that such claimant or deceased
employee is suffering from occupational pneumoconiosis which

arose out of and in the course
of his employment. This presumption
5
shall not be conclusive."6 [Emphasis added.]

The Act does not require conclusive evidence of disability.611 X-ray
evidence is not necessarily the test to be applied. Alternative tests are
acceptable such as balloon tests and treadmill tests, none of which
provides conclusive evidence of pneumoconiosis. Only demonstrable
pulmonary disability is required. West Virginia, then is the only state
in which coal miners can qualify on the basis of the appearance and
performance of their lungs. 7 The new law states "X-ray evidence
shall not necessarily be held conclusive...." 6 8 It should be noted that

this is an important addition because evidence of pneumoconiosis
does not always appear in an X-ray.
West Virginia's presumption is completely different than Kentucky's.
Kentucky's presumption only covers the by-products of a compensable
lung disease, whereas West Virginia's presumption covers the original
lung disease itself. Some West Virginia attorneys have expressed dis65

6

W.VA. CoDE cli. 23, art. 4, § 8c(b) (Midlie Supp. 1969).
0THE NATioN, supra note 2.

67
68

Id.
W.VA. CODE ch. 23, art. 4, § 1 (Michie Supp. 1969).
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satisfaction with the new Act alleging that it has thrown their workmen's compensation law into a state of turmoil. The specific objections
to the new Act are not known to this writer, but the idea underlying
the new Act in West Virginia is both sensible and equitable.
Kentucky needs a presumption like West Virginia's to better protect
the health and well being of the coal-mining population. In fact, a
proposal for a presumptive clause similar to West Virginia's was
presented to the 1970 General Assembly, but it was rejected as being
too liberal. As a compromise measure, our present rebuttable presumption was enacted. It is submitted that the rebuttable presumption
in Kentucky's present workmens compensation law should be extended
one step further in order to embrace the original disease. The 1972
General Assembly would be well-advised to amend the language of
clause (6) to include a rebuttable presumption to the effect that if an
employee is disabled as a result of a pulmonary dysfunction or disease
and there has been an adequate exposure to harmful dust or industrial
hazards capable of producing such dysfunction or disease, then there
is a rebuttable presumption that the disability is work related and
compensable. Such a provision would be of great benefit to the coal
miner and of immeasurable advantage to the coal industry by encouraging the perpetual renewal of this labor force rather than the
depletion of it. The simplest approach to the coal miners' dilemma is,
of course, to suppress the level of coal dust inhalation as much as
possible. This would involve the costly process of enforcing coal dust
standards in the mines. The Federal Coal Mine Health and Safety
Act of 196969 has the tools to accomplish this and may provide the
ultimate solution to the problem.
VI. Tim FEuRAL CoAL Mmr

HFAL

AND SAFET

Acr oF 1969

In signing the coal mine legislation passed in 1952, President
Truman expressed his view that the legislation fell short of the recommendations that he had proposed to Congress for improved mining
safety.70 On December 30, 1969, President Nixon signed the Federal
Coal Mine Health and Safety Act, but he uttered no such comment;
the reason being that if the new Act is properly enforced and administered, subsequent corrective legislation should not be necessary.
The 1969 Act focused its attention on four areas; the permissible dust
levels in the mines, the frequency of X-ray examinations for miners, the
extent of the black lung benefits, and the expansion of a medical
69Federal Coal Mine Health and Safety Act, 30 U.S.C. 801 (1964)
amended
(Supp. V, 1970) [hereinafter cited as Federal Act].
0

7 Whpeler & Snow, supra note 27, at 248 n.1,

as
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research program. Section 801 of the Act is a very skillful and
accurate summary of its purposes.
Itstates:
See. 801. Congress declares that(a) The first priority and concern of all in the coal mining
industry must be the health and safety of its most precious resource-the miner;
(b) ...
(c) There is an urgent need to provide more effective means
and measures for improving the working conditions and practices
in the Nation's coal mines in order to prevent death and serious
physical harm, and in order to prevent occupational diseases
originating in such mines;
(d) The existence of unsafe and unhealthful conditions and
practices in the Nation's coal mines is a serious impediment to the
future growth of the coal mining industry and cannot be tolerated;
(e) The operators of such mines . . . have the primary re-

sponsibility to prevent the existence of such conditions and practices in such mines;
(f) ... [Tihe loss of income... as a result of occupationally
caused diseases unduly impedes and burdens commerce; and
(g) it is the purpose of this Chapter (1) to establish interim
mandatory health and safety standards . . . to protect the health
and safety of the Nation's coal miners; (2) to require that each
operator of a coal mine .

.

. comply with such standards; (3) to

cooperate with, and provide assistance to, the States in the development and enforcement of effective State coal mine health and
safety programs; and (4) to improve and expand . . . research

and development ....

71

[Emphasis added.]

Under Subchapter I of the Act, the Secretary of the Interior is
given the power to develop and promulgate health and safety
standards. 72 He also has investigatory powers. If he finds that any
of the mandatory health and safety standards are being violated or
that an imminent danger exists, the violating mines will be subject to
closure. 73 The operator of a mine which violates a mandatory health
or safety standard can be assessed a civil penalty of not more than
$10,000 for each violation.74 If it is a willful violation, then punishment
by fine may be as much as $25,000 per violation. 75 Subchapter II of
the Act sets out the procedures for determining dust concentration in
the mines. 76 It also provides that each miner shall have a chest X-ray
over regular periods. If he shows evidence of the development of
Federal Act § 801.
Federal Act § 811.
Federal Act § 814(b).
74 Federal Act § 819 a (3).
75 Federal Act § 819(b).
76 Federal Act § 84.
71
72

73
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pneumoconiosis, he shall have the option of transferring to a job in an
area of lower dust concentration at the same rank on the pay scale
as he held prior to his transfer.77 So, the new Act has the tools to
compel the coal operators to adopt the recommended health and safety
standards and to impose penalties for non-compliance, but will these
measures be enforced? This lies entirely in the hands of the Secretary
of the Interior. It is hoped that these powers will be utilized to
preserve one of our leading industries and its most precious resourcethe miner.
In addition the Act provides federally, financed disability and survivor benefits for victims of pneumoconiosis. A rebuttable presumption,
similar to West Virginia's is established that if a miner is suffering
from pneumoconiosis and has been employed for ten years, then it is
presumed that the pneumoconiosis arose out of the employment and
is compensable.78 These benefits are to be available for a period of
three years beginning December 31, 1969. After that, the individual
states are responsible for pneumoconiosis coverage. 79 If at that time
the Secretary of Interior finds that any state is lacking in its compensation benefits or coverage, he can impose additional provisions
as he deems necessary to carry out the purposes of the Act. 0
"The United States, prior to the passage of this Act, was the only
major coal producing nation in the world without governmentally
established coal dust standards."8' Great Britain has seen a marked
reduction in the prevalence of pneumoconiosis cases since it established
its preventive program. 2 The disease is preventable if the dust is
suppressed at its source and the most successful method of accomplishing this has been by the use of cleansing agents which are considered to be about 98 percent effective.83 What does all of this mean
to the Kentucky coal miner? "The potential impact of the Act upon the
coal industry is enormous." 84 As a consequence of the new health and
safety standards, mine operating costs will rise appreciably, but for the
first time, the miner will be able to work in an atmosphere relatively
free from dust. Federally financed benefits are available to him for a
period of three years. The Kentucky Legislature has also been put on
notice that it has three years to bring its workmen's compensation laws
in line with the provisions set out in the Act or face possible inter77Federal Act § 843.
78 Federal Act §§ 901, 921.
79Federal
Act § 931.
8
o Federal Act § 932.
81 Wheeler & Snow, supra note 27, at 261.
82 Id.
83
CONFERNCE ON CWP, at 15.
84
Wheeler & Snow, supra note 27, at 248.

1970]

NOTES

vention by the Secretary of the Interior. In order to comply with

this mandate, other additions to the workmen's compensation law
should be considered.
VII. OTHER PROVISIONS

As of 1967, Kentucky's workmen's compensation laws met only
three of the sixteen standards recommended by the Department of
Labor. Two of the standards that were met, though, included full
coverage for occupational diseases and full medical benefits, 85 which
are the most important ones as far as occupational diseases are concerned. At that time, Kentucky did not provide for any form of
rehabilitation services. In 1970, a new provision was added to extend
vocational rehabilition services to disabled employees. Participants in
such a program will receive temporary total disability payments for a
period of 36 weeks plus an additional payment equal to 50 percent
of the weekly award for transportation and other expenses.86 This is
in line with the trend throughout the United States to provide rehabilitation service beyond the training itself.8 7 Although this is an
excellent addition to our Act, it may not be fully utilized. By and
large, the majority of disabled coal miners in eastern and southeastern
Kentucky are very hesitant to leave their rural area even if there
were opportunities for jobs elsewhere. They are indigenious to that
locale and leave only when it is absolutely necessary. Their strong
ties to the land and close family relationships make them a highly
immobile part of the labor force. The value of the provision, though,
is that the benefits will be available for those who want to take
advantage of them.
A. Length of CompensationPeriod
Kentucky presently allows compensation benefits for a maximum
period of 425 weeks. 8 Some states, however, provide benefits for life
or at least through the period of disability. 9 This was one of the
recommendations promulgated by the Department of Labor. If a miner
becomes disabled at the age of 46 for example, from an occupational
disease, Kentucky would only pay him benefits until he reached the
age 54. From that time until his year of retirement is a long time to
85 U.S. BUREAu OF LABOR STANDARDS, DEP'T OF LABOR, BuLL. No. 212, STATE
WoRnEMN's

COmPENSATION LAivS: A

STANDARmS 36 (1967).
86 KRS § 342.113 (1970).
87 Johnson, supra note 17, at 58.
S8KRS § 342.095 (1964).
89

COMPARISON OF MAJOR PROVISIONS
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be without any form of compensation. Therefore it is submitted that
KRS 342.095 should be amended to extend the compensation benefits
for the period of the disability or at least until retirement age. In this
way, the miner would be provided for until he could become eligible
for social security payments, medicare, or other benefits which could
help ease the economic strain on him when the compensation benefits
cease. The progressive rate of pneumoconiosis necessitates that compensation benefits be paid for a period greater than eight years. As a
disabled miner grows older and his condition becomes worse, his
medical expenses also increase. Compensation benefits should be
available at this crucial time to give him the care and protection he
needs. His service to the mining industry over the years should be at
least worth more than eight years of compensation benefits.
B. Benefits to Widow and Children
Many attorneys in the workmen's compensation field had expressed
dissatisfaction in the past over the lack of protection given the widow
or the children of a deceased coal miner. Prior to 1970, if an employee
who had received a disability award died from such occupational
disease prior to his receiving it, his widow was entitled to the unpaid
balance of the award. However, if he died as a result of some other
cause, she was entitled to nothing.90 His death must have been the
direct result of the occupational disease before she could recover his
benefits. This clearly discriminated against the rights of the widow
and the minor children. An amendment was proposed to protect the
widow in this situation. The purpose of a compensation award is to
give restitution for the loss of the earning capacity of the miner. This
earning capacity is lost regardless of whether he lives and remains
totally disabled or dies from another cause. A technical distinction as to
the actual cause of death should not affect the widows rights to the
disability payments. Based on this reasoning, the General Assembly
amended KRS section 342.111(1) in the following manner:
(1) When an employe, who has been awarded disability compensation by the Workmen's Compensation Board, shall die from
any cause, whether or not related to the injury or occupationaldisease, prior to the payment to him of the amount of the award, then
the dependents of the deceased employe shall be allowed and paid
all allowed and unpaid awards made to such employe. Provided,
however, that the dependents of such deceased employe shall,
within one year after the death of such employe, file with the Workmen's Compensation Board, in such form as the board may require,
a written verified application, stating therein the date of the
death of such deceased employe; the amount of such allowed and
90KBS § 342.111 (1962).
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uncollected award; the name, age, postoffice address, and the
relation of each of said dependents to the deceased. Thereupon
the Workmen's Compensation Board shall notify in writing the
company, person or insurance carrier against whom such award
was made; and shall fix a time and place for a hearing, of which
notice shall be given, to determine the dependency of those making
such claim; and shall make an award or order for the benefit of
those found to be entitled thereto. Provided, however, that the
number of weekly payments to be paid to the dependents shall be
the number of weeks remaining after deducting the number of
weekly payments made to the decedent from the number of weeks
allowed in the original award. [emphasis added denoting 1970
revision.]
The Federal Act states, "in the case of death.., of a miner receiving
benefits under this part, benefits shall be paid to his widow (if any)
at the rate the deceased miner would receive such benefits if he were
totally disabled."91 The revision of KRS section 342.111(1) both
brings Kentucky law in line with the Federal Act and eliminates an
inequitable provision of the Kentucky Act.
VIii.

RECOMM4ENDATIONS AND CONCLUSIONS

The Kentucky Court of Appeals has held for a number of years
that so long as a man is able to carry on his duties, though he may
suffer from a disease while doing them, he is not yet disabled under
the workmen's compensation laws.9 2 As a practical matter, this is a
clearly erroneous holding. Nearly every miner who has worked in the
coal mines for at least ten years has some form of pneumoconiosis
however slight. The question is not does he suffer from the disease,
but to what extent is he disabled? As long as a miner can draw a
breath of air, he will attempt to work in the mines. The wages are
very good and he knows that his opportunities for other jobs at a
comparable wage are almost nonexistent. The most he can hope for is
425 weeks of compensation benefits. So, he continues to work as long
as his body will permit. Dr. Lorin Kerr very ably described the
significance of dust in a miner's life.
At work you are covered with dust. It's in your hair, your
clothes, your skin. The rims of your eyes are coated with it. It
gets between your teeth and you swallow it. You suck so much
of it into your lungs that until you die you never stop spitting up
coal dust. Sometimes you cough hard that you wonder if you
91 Federal Act § 922 (a) (2).
92

Diamond Coal Co. v. Stepp, 445 S.W.2d 866, 868 (Ky. 1969); Allen

v. Commonwealth, 425 S.W.2d 283 (Ky. 1968), Stephens Elkhom Coal Co. V.
Tibbs; 374 S.W.2d 504 (Ky. 1964); Bethlehem Mines Corp. v. Davis, 368 S.W.2d
176 (Ky. 1963).
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have a lung left. Slowly you notice you are getting short of
a hill. Finally, just walking across the
breath when you walk up 93
room at home is an effort.
Kentucky, basically speaking, has a good Workmen's Compensation
Act, which was improved by the 1970 Legislative. It provides full
occupational disease coverage, unlimited medical benefits, and a
rebuttable presumption as to all resultant disability. To improve its
general effectiveness, though, and to eliminate certain pitfalls that
remain in the Act, it is recommended that the following provisions
be incorporated as a part of it. First, a provision extending benefits for
the period of the disability or until retirement age, should be added.
This would bridge the gap between the end of the current 425-week
period and the year of retirement so as to eliminate any years for
which the disabled miner would be without compensation benefits.
Secondly, a provision should be inserted into the Act that if a miner
is suffering from pneumoconiosis and has been employed in the mines
for a period of ten years or more, there shall be a rebuttable presumption that the pneumoconiosis is work related and compensable.
This would be in line with the mandate of the Federal Coal Mine
Health and Safety Act and would alleviate the heavy burden of proof
now shouldered by the claimant. The employer's defenses would still
be available to him, only the burden of proof would be shifted. These
proposals are set out in the form of recommended statutory amendments in Appendix A. It is only hoped that the legislature will recognize the "coal black truth" of this situation and will respond to it by
adopting these proposals.
It is the considered opinion among the medical profession that
pneumoconiosis is being seen in miners at an earlier age. In the
pre-automation years, thirty-five to forty years of exposure was required
before disability from dust inhalation was apparent. Today, under
automated methods of operation, only twelve to twenty-five years of
exposure is necessary before it appears.9 4 Nevertheless, this trend is
a reversible one if the new legislation is properly enforced and
administered. The impact of the coal mining industry upon Kentucky's
economy and population dictates that Kentucky assume a leadership
position in engendering acceptable working conditions and adequate
compensation benefits. Our utmost priority is the preservation of the
coal miner's health. Depletion of this most precious asset must be
precluded.
Kenneth Williams
93
9

THE NATION, supra note 2, at 535.
4 Hearingson Occupational Respiratory Diseases,at 132.
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APPrxN~x A

An act relating to Workmen's Compensation. Be it enacted by the
General Assembly of the Commonwealth of Kentucky.
KRS section 342.095 is amended to read:
(1) When the injury or occupational disease causes total disability
for work, the employer, during such disability, except for the first
seven days thereof, shall pay the employe a weekly compensation
equal to sixty-six and two-thirds percent of his average weekly earnings, such payment to be made during the period of total disability
up until four hundred twenty-five weeks after the date of the injury
or disability or until the age of 62 is attained whichever is longer.
KRS section 342.316 is amended to read:
(6) (a) In case of disability or death from silicosis, coal miners
Pneumoconiosis or any other compensable Pneumoconiosis of a miner
who has been exposed to harmful dust for a period of ten years or
more, there shall be a rebuttable legal presumption that his silicosis
or pneumoconiosis is work-related and compensable.
(b) If such disease is accompanied by tuberculosis of the lungs,
pulmonary emphysema or other pulmonary dysfunction and there has
been an exposure to harmful dust for a period of ten years or more,
there shall be a rebuttable legal presumption that all resultant disability is work-related and compensable.
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